Global Business & Development Law Journal
Volume 14
Issue 1 Symposium: Biotechnology and International
Law

Article 8

1-1-2001

Biotechnology and International Law within the
North-South Context
John Ntambirweki
Makerere University, Kampala, Uganda

Follow this and additional works at: https://scholarlycommons.pacific.edu/globe
Part of the International Law Commons
Recommended Citation
John Ntambirweki, Biotechnology and International Law within the North-South Context, 14 Pac. McGeorge Global Bus. & Dev. L.J.
103 (2001).
Available at: https://scholarlycommons.pacific.edu/globe/vol14/iss1/8

This Symposium is brought to you for free and open access by the Journals and Law Reviews at Scholarly Commons. It has been accepted for inclusion
in Global Business & Development Law Journal by an authorized editor of Scholarly Commons. For more information, please contact
mgibney@pacific.edu.

Biotechnology and International Law Within the NorthSouth Context
John Ntambirweki*

TABLE OF CONTENTS

I.

INTRODUCTORY REMARKS: THE CHANGING FACE OF DIVERSITY AND

LIVELIHOODS INRURAL SETTINGS ................................
A. Mutumo na Mwamba .....................................
B. Potentialand Risks of Biotechnology .........................
C. InternationalContext of the Biotechnology Debate ..............

104
105
106
107

II. INTERNATIONAL LAW ON CONTROL OVER AND ACCESS TO GENETIC

RESOURCES ................................................
A. Sovereignty Over Biological Resources in NationalTerritory ......
B. Access to the BiologicalResources in Areas Beyond National
Jurisdiction ..........................
..................
C. The FailedAttempt of FAO to Make Biological Resources a
Global Common .........................................

107
108
109
110

III. ACCESS TO TECHNOLOGY, TECHNOLOGY TRANSFER, AND INTELLECTUAL
PROPERTY RIGHTS ...........................................

A. Instruments Which Treat the Transfer of Technology as a Right
of the Developing Countries ................................
B. The UnitedNations EnvironmentProgramme (UNEP) Approach to
Technology Transfer ......................................
IV. NEGOTIATING THE CONVENTION ..................................

113
114
115
116

A. Setting the Tone of the Biotechnology Debate ..................
116
B. NegotiatingAccess to Biological Diversity Under the CBD ........ 117
C. Basic Elements of the CBD's Provisionson Access to Biological
Resources ..............................................
118

*
Visiting Professor, University of the Pacific, McGeorge School of Law, Sacramento California. Senior
Lecturer, Faculty of Law, Makerere University, Kampala, Uganda. Formerly Legal Consultant and Programme
Officer, United Nations Environment Programme (UNEP). This paper builds on the Author's previous publications
in this field including: John Ntambirweki, Biological Diversity and International Law--Questions of Access,
Technology and Property Rights in IUCN: Biological Diversity, International and National Law Aspects,
IlUCN/ELC, Bonn, November 1991 pp. 20-37, and John Ntambirweki, Evaluation of the Implicationsfor the
Ratification of the Convention on BiologicalDiversityfor Uganda, Rome, FAO, 1995.

2001 /Biotechnology and InternationalLaw Within the North-South Context
D. PriorInformed Consent ...................................
1. NegotiatingAccess to and Transferof Technology Under
the CBD ............................................
2. PlantBreeders Rights ..................................
E. Technology and the BiologicalDiversity Negotiations ............
VI. RELATED ISSUES UNDER THE CONVENTION ........................

A.
B.
C.
D.
E.

FinancialResourcesfor Technology Acquisition and Transfer ......
Biotechnology Research ...................................
Benefit Sharing ..........................................
Biosafety ...............................................
Cooperationand Exchange ofInformation .....................

119
119
120
121
122
122
123
123
123
124

VII. ASSESSMENT OF THE PROVISIONS OF THE CBD AS THEY RELATE TO
124

BIOTECHNOLOGY ............................................
VIII. DEVELOPMENTS SINCE THE ADOPTION OF THE CONVENTION

A.
B.
C.
D.

.........

124

The Development of the InternationalLaw Relating to Biosafety ... 125
The Establishmentof the ClearinghouseMechanism .............
126
Development of the FinancialMechanism .....................
126
The IncreasingEmphasis of Science Over Politics: The Neglect
ofAccess to and Transferof IntellectualPropertyRights ..........
127

IX . CONCLUSION ................................................

128

I. INTRODUCTORY REMARKS: THE CHANGING FACE OF DIVERSITY AND
LIVELIHOODS IN RURAL SETTINGS

Growing up in the Kingdom of Ankole in Western Uganda, the principal
features of my environment were the beautiful hills and the valleys and springs of
clean water. The food was plentiful. There were bananas, oh yes, bananas. There
were varieties for eating ripe and varieties for making juice (embiire), which could
be turned into banana wine for consumption by the adults. There were also varieties
for cooking when they were still green (Enyamwonyo). I remember there were more
than 30 different species of bananas. That was before the modern age and its
modernizing ways. Uganda still leads the world in its diversity of bananas. Nobody
knows how long our luck will hold. The plant breeders have now come in with their
few varieties. Everybody is rushing for the new bigger banana bunches which fetch
more in the market. The diversity that was conserved by farmers for millennia is
being steadily lost.
As the human race moves toward uniformity and increases in the size of farm
produce in concordance with market forces, it steadily becomes a victim of its own
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success in scientific endeavor. Plant diseases, when they occur, find the human race
without fall back positions in terms of searching for resistant species.
My story, about the bananas of Uganda, can be replicated in most of Africa's
other leading staple foods: maize (corn), millet, yam, coco yam, cassava, and sweet
potato; as well as wheat, barley and oats. It says much about the world's most fooddeficient continent. Yet the sad story does not end there. Africa's indigenous cash
crops, coffee and oil palm are also equally threatened.
The marketplace and scientific experimentation are attacking the animal
industry. Low level technology such as on-farm cross breeding is a threat to welladapted domestic animals (e.g., the Zebu and the Ankole cows) in traditional
societies such as mine. It affects our ability to feed ourselves and increases our
vulnerability to plant and animal diseases. Further, it creates the inevitability of that
abominable word in conservation circles, the notorious invention of science and the
global market-the monoculture.
This reminds me of a story I learned from my father. Permit me to tell it, as I
come from an oral tradition whose history and wisdom have been kept through
stories and riddles told by the fireside.
A. Mutumo na Mwamba
There is a small lake in Western Uganda called Lake Nyabihoko. It is a lake
laden with history, folklore, and meaning. My university colleagues in the
Department of Geology at Makerere University tell me it was formed by a landslide
blocking a valley. My people have a better story.
It is said that the present location of the lake was a dry valley. In that valley
lived a man called Mutumo, a very rich man. His wealth had been derived from a
cow given to him by his friend Mwamba. Out of that one cow, Mutumo had over the
years accumulated herds of cows as its offspring reproduced, which included black,
white, spotted, homed, hornless, brown, and various other types of cows.
On giving the cow to his friend, Mwamba had asked Mutumo to bury the
original cow if it died. When the cow died, Mutumo had gone to visit his friend. His
wife and children, ignored his order to bury the cow, should it die in his absence.
They decided they needed the meat. They skinned it and ate it. A great flood
happened then and there. It covered all the herds and killed Mutumo's wife,
children, and servants. It is said that cows like those that perished have never been
seen again. An island in the middle of the lake, it is said, marks the home of
Mutumo, left by the gods to torment him. Mutumo returned and found what had
happened. He threw himself in the water and drowned.
When people tinker with what they have been given freely, they may lose it
forever.
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B. Potentialand RiSks of Biotechnology
Nobody, however, doubts the potential value of biotechnological applications
to agriculture and other areas of human endeavor. In agriculture, biotechnology will
help us create crops in Africa, resistant to droughts or floods. In the colder climates,
it will assist countries in avoiding the effects of frost. Biotechnology may also
enable us to overcome pests and diseases and to avoid the use of pesticides and their
concomitant effects on the food chain.
The essential question, however, is how to achieve that promise of the
agricultural revolution without compromising our diversity and the integrity of
ecosystems. How do we keep nature's harvest in the face of dollar-attractive
monocultures, yet maintain that original harvest as a store to breed more dollars?
In industry, biotechnology is likely to have a tremendous impact. We stand at
the threshold of a new stage in how the human being lives in relation to nature. In
the first round, the human being learned to capture and use things from nature's
bounty. The human being had to conquer nature to survive by living off nature. In
the second round came the industrial revolution. The human being made machines
to ease work and to produce more from nature. This was a mechanical revolution,
but again with the human being still struggling against nature. The struggle
continued. Then came the use of chemicals to produce more. Commercial mining,
the chemical industry, the splitting of the atom, and the resulting products, as well
as the resulting pollution, marked a new stage. The biotechnology revolution, at
whose threshold we stand, represents a return to nature. How can human beings use
living nature's bounty to achieve new levels of affluence and enlightenment? This
revolution is a new world wide revolution.
In Uganda, commercial possibilities of this new technology and its potential
beneficial effects are already being tested. In the 1990s, a consortium of European
companies established Kasese Cobalt Company Ltd. This company will use bacteria
in an essentially biological process to produce cobalt out of cobalt tailings which
had been heaped in the 1950s and 1960s, as waste from the Canadian operated
Colombia copper mines. The rock dump is located on the boundary of the world
famous Queen Elizabeth National Park near the town of Kasese in Western Uganda.
The bacteria will eat the rock and egest the cobalt. When the process is complete
Uganda will earn taxes from the company's profits that result from production of the
cobalt. The company will smile all the way to the bank.
Most importantly, for those of us in the environmental movement, the removal
of the stockpile of tailings will end the pollution of the National Park and the
surrounding water bodies. Water percolating from the stockpile has left a trail of
death, leaving a moonscape kind of countryside in the national park. The water
eventually enters Lake George (a Ramsay site) and onwards into Lake Edward and
the Nile River system. The exact impact on the biodiversity of the lakes from the
increased cobalt and copper content has never been mapped. Despite the lack of
exactitude, if the bacteria devour the stockpile, it will be the end of a long
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nightmare. This will be a happy story. How shall we guard against the sad ones?
How do we know whether the bacteria will be properly contained and will not
unleash their appetite on our copper-rich soils?
Having taken your time with the hopes and worries of a small developing
country, I now turn to the climate of international relations.
C. InternationalContext of the Biotechnology Debate
The present prominence of the topic of biotechnology in international relations
is mainly the result of the debates which preceded the adoption of the Convention
on Biological Diversity (CBD) and those which have taken place since. These
debates were mostly conducted within the old argument of equity between the
developed and the developing countries-between north and south. The issues
related to access to biotechnology and its transfer from the developed to the
developing countries formed one of the central themes in the negotiation of the
CBD.
The issues of access to biotechnology and the associated transfer of technology
were raised by the developing countries, principally as a quidpro quo for access to
genetic resources. The old division between North and South has now re-emerged
along the new fissure of biotechnology. The developing countries (the South) are
found mostly in the tropics and are considered, in terms of diversity, biologically
rich or gene rich. At the same time, it is acknowledged that these countries are also
technologically poor and backward. The developed countries (the North), mostly
located in the temperate zones, on the other hand, are technologically rich but genepoor in terms of diversity.
II. INTERNATIONAL LAW ON CONTROL OVER AND
ACCESS TO GENETIC RESOURCES

Two principal ideas have, in global terms, striven for dominance in the
management of biological resources. The first idea has been that each state has
sovereignty and exclusive control over the resources within its jurisdiction,
including biological resources. The second idea has been that biological resources,
and in particular genetic resources, are a heritage of mankind as a whole and should,
therefore, not be subjected to the sovereignty of any one state where they may be
found and that all nations should have free access to these resources. These two
ideas are contradictory and require examination at some depth as a guide to the
meaning and reach of the provisions of the CBD.

1. United Nations Conference On Environment and Development: Convention on Biological Diversity,
Rio de Janeiro, June 5, 1992,31 I.L.M. 818 [hereinafter CBD or Convention].
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A. Sovereignty Over BiologicalResources in National Territory
Biological resources should be seen as, first and foremost, a natural resource.
This natural resource exists on specific territory belonging to states or on the High
Seas, belong to no one. Certain specific rules of international law govern its control.
With respect to the control over resources on national territory, the relevant rules of
international law are well known. These rules inhere in the nature of sovereignty and
the relationship between territory and sovereignty, which was spelled out by Max
Huber, the Sole Arbitrator in the Island of Palmas Arbitration, by stating,
"Sovereignty in the relations between states signifies independence. Independence
in regard to a portion of the globe is the right to exercise therein to the exclusion of
any other state, the functions of a State.",2 This view gives a state exclusive control
over its territory and the resources in that territory. Later in the same case, however,
the Sole Arbitrator added the following qualification:
Territorial sovereignty as has already been said, involves the exclusive right
to display the activities of a State. This right has as a corollary a duty: the
obligation to protect within the territory, the rights of other states, in
particular their right to integrity and inviolability in peace and in war,
together with the3 rights which each state may claim for its nationals in
foreign territory.
The fact that sovereignty is limited by international law has been a long-accepted
fact. Even where matters are usually acknowledged to fall within the sphere of
national law, such as issues of nationality, if a state has entered into international
agreements relating to such matters, then such agreements bring the matters within
the international sphere. In the NationalityDecreesissued in the Tunis and Morocco
case, 4 the Permanent Court of International Justice (PCIJ) held that "whether a
certain matter is or is not solely within the jurisdiction of a State is an essentially
relative question; it depends upon the development of international relations."5 Later
the court observed that in the presence of an agreement or a rule of customary
international law, the jurisdiction of a state is limited by international law.
Existing rules of international law favor the sovereignty of states over their own
natural resources. No general rule of international law constrains the right of states
to control their biological resources. This position has been affirmed in the United
Nations General Assembly's Declaration on the Permanent Sovereignty over

2.

Island of Palmas Case (Neth. v. U.S.), 2 R.I.A.A. 829 (1949); see also D.J. HARRIS, CASES AND

MATERIALS ON INTERNATIONAL LAW 173 (3d ed., London Sweet & Maxwell 1983).
3.
HARRIS, supra note 2, at 174.

4.
5.

Advisory Opinion No. 4, Nationality Decrees issued in Tunis and Morocco, 1923 P.C.I.J. (ser. B) No. 4.
Id. at 24.
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NaturalResources.6 The Declaration asserted the right of all peoples to permanent
sovereignty over their natural wealth and resources to be exercised in the interest
and for the well being of the people of the state concerned.
The Declaration further stated:
The exploration, development and disposition of such resources as well as
the import of foreign capital required for the purpose, should be in
conformity with the rules and conditions which the peoples and nations
freely consider to be necessary or desirable with regard to the authorization,
restriction or prohibition of such activities.8
The right of peoples and nations to permanent sovereignty over their natural
resources has been concretized in identical provisions of both United Nations
Covenants of Human Rights adopted by the General Assembly in 1966. Article 1 (2)
of both treaties provide: "All peoples may, for their own ends, freely dispose of their
natural wealth and resources without prejudice to any obligations arising out of
international economic co-operation, based upon the principle of mutual benefit, and
international law. In no case may a people deprived of its own means of
subsistence." 9 This right to the permanent sovereignty of states over their natural
resources has been asserted by subsequent international instruments.° The continued
application of this principle has strengthened its claim to the status of a valid norm
of international law.
B. Access to the BiologicalResources in Areas Beyond NationalJurisdiction
Of the areas beyond national jurisdiction, biological resources can be found only
in the High Seas. Other areas beyond national legislation, such as outer space, have
no scientifically ascertainable biological diversity. Traditionally, the question of
access to the biological resources of areas beyond the limits of national jurisdiction
has always been governed by the principle of the freedom of the high seas and the
regime of the res communis. Under this principle, all states have the right of access
to the resources, limited only by the duty to respect the equal right of other states.

6.
G.A. Res. 3281, UN GAOR, 29th Sess., Supp. No. 31, at 51, U.N. Doc. A/9631 (1974) [hereinafter
Declaration].
See id. at para. 1.
7.
Id. at para. 2.
8.
9.
See International Covenanton Civil andPolitical Rights, openedforsignatureDec. 19, 966,61 A.J.I.L.

870 (1967), at 870; International Covenant On Economic, Social and Cultural Rights, openedfor signatureDec.
19, 1966, 6 I.L.M. 360 (1967), at 360.
10. See Charterof Economic Rights and Duties of States, G.A. Res. 3281, U.N. GAOR, 29th Sess., Supp.
No. 31, at 50, U.N. Doc. A/9631 (1975), reprinted in 14 I.L.M. 251 (1975).
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Under the United Nations Law ofthe Sea Convention 1982," this right is open to all
states whether coastal or landlocked.
C. The FailedAttempt of FAO to Make BiologicalResources a Global Common
In contrast to the argument that states have permanent sovereignty over their
natural wealth and resources is the argument that genetic resources, due to their
nature, are a heritage of mankind which should be freely accessible to all with
minimum restrictions. This view has not been widespread, however, it has found
expression in the instruments relating to genetic-resource management prepared
under the auspices of the Food and Agriculture Organization (FAO). The principal
instrument in which this conception is expressed is The FAO International
Undertaking on Plant Genetic Resource (Undertaking). 2 While the document is not
a treaty in the traditional sense and does not fit the usual format of soft law, such as
declarations of international organizations or other resolutions, when all is said and
done, the Undertaking remains in the realm of soft law. The Undertaking itself was
adopted as part of a Resolution of the FAO Conference. States were requested to
adhere to the Undertaking. Consequently a number of states have adhered to it.
Paradoxically, subsequent revisions of the Undertaking, such as the Agreed
Interpretation of the International Undertaking, have not required States to adhere
t3
to them.
The Undertaking has as its objective to ensure that plant genetic resources of
social and economic interest, especially for agriculture, are explored, preserved,
evaluated, and made available for plant breeding and scientific purposes. The
Undertaking provides:
The objective of this undertaking is to ensure that plant genetic resources
of economic and/or social interest, particularly for agriculture, will be
explored, preserved, evaluated and made available for plant breeding and
scientific purposes. This undertaking is based on the universally accepted
principle that plant genetic resources are a heritage of mankind and
t4
consequently should be availablewithout restriction (emphasis added).
Consequently, the Undertaking proceeds to provide conditions to ensure the free
availability of plant genetic resources. Article 5 of the Undertaking requires that

11. See Third UnitedNations Conference on The Law of The Sea: FinalAct, U.N. Doc. AICONF. 62/121
(1982), 21 I.L.M. 1245 (1982).
12. FAO InternationalUndertaking on Plant Genetic Resources, G.A. Res. 8/83, U.N. FAO, 22nd Sess.,
P285, U.N. Doc. 83/REP (1983) [hereinafter Undertaking].
13. See Agreed Interpretation ofthe International Undertaking, Farmers' Rights, G.A. Res. 5/89, U.N. FA0,
25th Sess., Annex II (1989), available at http://www.fao.org/ag/cgrfa/farmers.htm (last visited May 9, 2001)
[hereinafter Farmers' Rights].
14. Undertaking, supra note 12, art. 1.
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states adhering to the Undertaking make available, free of charge or on mutually
agreed terms, genetic resources within their jurisdiction. The Undertaking makes
further provisions for exploration, preservation, and evaluation of plant genetic
resources as well as for international cooperation.
Subsequent problems, however, have diluted this approach to making genetic
resources a global common. The first problem is related to the meaning of genetic
resources. The Undertaking defines plant genetic resources to mean:
[T]he reproductive or vegetative propagating material of the following
categories of plants:
i) cultivated varieties (cultivars in current use and newly developed
varieties);
ii) obsolete cultivars;
iii) primitive cultivars;
iv) wild and weed species, near relatives of cultivated varieties;
v) special genetic stocks
(including elite and current breeders'
15
mutants).
and
lines
This definition immediately created a conflict with the International Convention for
the Protection of New Varieties of Plants (UPOV Convention).' 6 The UPOV
Convention provides protection for the rights of breeders of new varieties of plants.
A breeder is defined as the person who bred or discovered and developed a variety.
These include employers of such a person, and their successors in title. 17
The Undertaking seemed to provide a blanket right of free access to all plant
genetic material, which conflicted with rights protected under the UPOV
Convention. This led to the reluctance of parties to the UPOV Convention (mostly
developed countries) to adhere to the Undertaking.
The second problem related to the conflict between free access to genetic
resources and sovereignty over natural resources. The developing countries were
wary of the claims of the developed countries relating to rights over plant varieties
which have been bred or discovered by individuals based on materials obtained from
the formers' territories. In the first place, these states asserted their sovereign rights
to the genetic resources in their territories. They argued that their farmers had played
a big role in the development of cultivated crops and in preserving them over the
generations. That fact, they asserted gave them proprietary rights over such genetic
resources on their territories. They argued further that it would be inequitable for

15. Undertaking, supranote 12, art. 2.1.
16. International Convention for the Protection of New Varieties of Plants [hereinafter UPOV Convention],
Dec. 2, 1961, 33 U.S.T. 2703, 815 U.N.T.S 89, revisedat Geneva, Nov. 10, 1972; Oct. 23,1978; and Mar. 19, 1991,
UPOV Doc. 221(E) (1996), availableathttp://www.upov.intleng/convntns/1961/actl961.htm (lastvisitedMay 10,
2001) (copy on file with The TransnationalLawyer).
17. See UPOV Convention, supranote 16, art. 2.
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individuals from developed countries to have access to these resources without
compensating the farmers. This led to the need to revise the Undertaking.
An attempt to reconcile the various conflicting positions was made in the
Agreed Interpretationof the Undertaking.'8 The FAO Conference recognized that
"plant genetic resources are a common heritage of mankind."' 9 It went further to
recognize the possible confficts between the Undertaking and the UPOV
Convention. It was agreed that in future interpretations of the Undertaking, plant
breeders' rights would not be considered incompatible with the Undertaking. States
may, therefore, impose maximum restrictions on the free exchange of genetic
material to enable conformity with existing international obligations and national
legislation. This interpretation of course limited the freedom of access, which had
been envisaged under the Undertaking.
In a similar vein, the Agreed Interpretationrecognized a farmers' rights as the
contribution of all the generations of farmers of the world both present and future
to be held by the international community in trust. The Agreedlnterpretationfurther
accepted the concept of farmers' rights. States adhering to the Undertaking accepted
that the concept could be achieved through the sustainable utilization of genetic
materials, their continuous improvement, and the establishment of institutional
mechanisms for that purpose (e.g., the Fund for Plant Genetic Resources).
The concept of "Farmers' Rights" was developed further in a separate resolution
of the Conference.20 The Conference recognized the contribution of farmers through
the generations and especially those in the developing countries in the development
of genetic resources. The rights of farmers were vested in the international
community as a trustee for present and future generations of farmers to ensure the
equitable sharing of the responsibility and benefits of conservation and development
of genetic resources.
To compound the contradictions further, the Agreed Interpretation declared that
the term free access used in the Undertaking "does not mean free of charge."'2 ' The
Undertaking was developed further in 1991. The FAO Conference recognized the
concept of common heritage of mankind as used in the Undertaking to be subject to
the sovereignty of states.22 It re-asserted that "the concept of common heritage of
mankind, as applied in the InternationalUndertakingon Plant Genetic Resources,
is subject to the sovereignty of states over their plant genetic resources. 23 The
conference also belatedly endorsed that, "[n]ations have sovereign rights over their

18. Agreed Interpretation ofthe International Undertaking, G.A. Res. 4/89, U.N. FAO, 25thSess., U.N. Doc.
No. C 89/Rep./Res. 4/89 (1989) available at http://www.fao.orglag/cgrfa/IU.htm (last visited May 9, 2001)
[hereinafter Agreed Interpretation].
19. Id.
20. See Farmers' Rights, supra note 13.
21. Agreed Interpretation, supra note 18, at par 5(a).
22. See Resolution prepared for the Conference by the Inter-Governmental Commission on Plant Genetic
Resources for the FAO Council, 26th Sess., at 7, U.N. Doc. CL99/Rep. (1991).
23. Id.
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plant genetic resources"2 4 and called upon states to promote the sustainable
utilization of plant genetic resources and to contribute funds and technology to the
international fund for genetic resources. The sum total of the provisions of the
Undertaking and the various interpretations given to its provisions by the FAO
Conference since 1983 lead to the inescapable conclusion that plant genetic
resources are subject to the sovereign control of those states where they may be
found.
I. ACCESS TO TECHNOLOGY, TECHNOLOGY TRANSFER,
AND INTELLECTUAL PROPERTY RIGHTS

Access to technology, the protection of intellectual property rights, and the
transfer of technology became some of the most contentious issues in the
negotiations leading to the adoption of the CBD. This was not surprising because
north-south technology transfer has formed one of the most debated issues in
international relations in the last few decades. The need for technology transfer was
considered to be based on the politics of global equity and the need to attain
economic and social development in the developing countries. In opposition to the
notion of the necessity for technology transfer is the argument that protected
intellectual property rights in technology cannot be simply overlooked. In the 1970s
the transfer of technology was thought to be one of the cornerstones in the struggle
to attain a new international economic order, which would redress the imbalance of
wealth between north and south.
The United Nations General Assembly, in its Charteron Economic Rights and
Duties of States,25 expressed its desire to bridge the gap between the developed and
developing countries and to contribute to the acceleration of economic growth in
developing countries. It stated the right of all states to benefit from the advances in
science and technology to achieve faster economic development. States, in order to
achieve this right, had to benefit from the transfer of technology. The need for
transfer of technology as a pivot of the "New International Economic Order" was
also reiterated by the General Assembly in its Declaration of the Establishment of
a New International Economic Order.26

24. Id.
25. Declaration, supranote 6, at 51.
26. G.A. Res. 3201, U.N. GAOR, 6th Sess., Supp. No. 1, at 3, U.N. Doc. A/9559 (1974) [hereinafter
Declaration of the Establishment].
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A. Instruments Which Treat the Transferof Technology as a Right of the
Developing Countries
Numerous international treaties and other agreements have included principles
relating to technology transfer. The older legal instruments relating to technology
transfer, such as the Charter of Economic Rights and Duties of States and the
Declaration of the Establishment of a New International Economic Order, as well
as subsequent instruments, such as the United Nations Convention on Law of the
Sea, treated technology transfer as a duty incumbent upon the developed countries
and the right of the developing countries to receive. The content of these instruments
reflected the views of the developing countries, which they asserted through their
majority in the organs of the United Nations and attempted to translate into legal
norms. Unfortunately, legislative majorities do not always make international law.
Developing countries regarded technology as a common product ofjoint human
endeavor to which all civilizations had contributed at one time or another. It was
argued that no one state or civilization had the right to monopolize advances in
technology. This argument, however, proved to be flawed. First, the international
law which was being created was meant to govern states. Yet, governments of the
developed countries did not actually own technology. Technology was mostly in the
hands of private companies and individual inventors whose intellectual property
rights were protected by both municipal and international law. States could not,
therefore, transfer technology they did not own.
Secondly, technology is not a free product. It does not come cheaply.
Improvements in existing technology require a heavy investment in research and
development. It is unrealistic to expect that private individuals and companies,
which have made heavy financial and human resource investments in research and
development, would support the free transfer of their hard-earned technologies
simply in the interest of the promotion global economic equity. In the real world,
individuals and companies (and, therefore, in the long-run, States to which they
belong) must compete for economic advantage. Technology creates the difference
that produces that advantage.
Thirdly, even if the developed countries had the ability and agreed to transfer
technology immediately, it is difficult to see how the developing countries could
take advantage of that transfer. The enabling factors for technology acquisition and
utilization were, in general, lacking. The levels of literacy and the state of science
education of the developing countries, as well as the lack of an entrepreneur class
to utilize the technology, would have rendered such a transfer useless.
The claims of the 1970s for technology transfer based on arguments of global
equity and of technology as a free good, therefore, came to naught. This led to the
search for new and appropriate modalities for the transfer of technology. The United
Nations Environment Programme (UNEP) has pioneered the search for these
modalities in relation to environment-related issues.
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B. The UnitedNations EnvironmentProgramme(UNEP) Approachto Technology
Transfer
In a previous study on this subject I concluded:
Since technological advantages are more often than not the property of
private persons and not of Governments, the first question was how to
induce these private persons to make available their hard-won advantages
to the rest of humanity. The solution advanced by UNEP was to create
international financial mechanisms; which would facilitate compensation
to the owners of property rights in technological advancements and thus
enable the developing countries have access to technology. 27
The UNEP approach to technology transfer has mainly revolved around two
central factors. First, it recognized that technology is not a free good. It costs money
to develop. Secondly, technology is owned, and the owners of the intellectual
property rights in the technology have to be compensated should a person wish to
acquire that technology. Consequently, beginning with the Amendment to the
Montreal Protocol on Substances that Deplete the Ozone Layer of 1990,28 UNEP has
attempted to create international financial mechanisms as instruments for technology
transfer.
The rationale for such mechanisms in international arrangements for
conservation of the environment was given by Dr. Mostafa Tolba, then Executive
Director of UNEP, who said:
What is at issue is an investment in the future. Nations of the World may
not have a common past, but they have a common future in the betterment
or well being of which they have a stake. A new order of priorities based on
global partnership is needed. It must be an order in which everyone from all
parts of the globe pay their shares in a common pool of resources to combat
environmental dangers.29

The financial mechanism of the Montreal Protocol was not intended to act
merely as a center for pooling financial resources. It was also designed to ensure the
acquisition and diffusion of technologies that did not deplete the ozone layer
especially among the developing countries, and also to serve other environmental

27. John Ntambirweki, Biological Diversity Questions of Access, Technology and Property Rights in
ELC/IUCN: Biological Diversity, International and National Law Aspects, ELC IUCN, Bonn 1991.
28. Amendment to the Montreal Protocol on Substances that Deplete the Ozone Layer, U.N. Environment
Programme, U.N. Doc. UNEP/Oz.L.Pro2/3, 30 I.L.M. 537 (1990)
29. Mostafa K. Tolba, Transfer of Technology and the Financingof Global EnvironmentalProblems:The
Role of Users' Fees, U.N. Doc. UNEP/OzL. Fin (1990).
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conservation purposes in relation to the ozone layer. It served as an important model
that influenced the negotiations of the relevant provisions of the CBD.
These proposals were not radical at all. They placed technology transfer in its
usual western garb. The owners of technology had to be paid for their product. The
only new element in the transaction was who was paying the bill this time. Instead
of a transaction between two private parties, the bill was now between the private
purveyor of technology and the international community. The fund was a means of
burden-sharing between the members of that community to address issues which
threatened them as a whole. Funds such as the Montreal Protocol have tended to
succeed because states, developed and developing, recognized a common threat and
the need for a community response. It is, however, still moot whether a similar
commonality of purpose can be found where the issue relates to cutting edge
technology such as biotechnology that has an advantage translatable into dollars and
cents.
IV. NEGOTIATING THE CONVENTION

A. Setting the Tone of the Biotechnology Debate
In preparing for the negotiations on the CBD, the Governing Council of UNEP
initially determined what the proposed Convention should address:
[T]he economic dimension including inter alia the question of adequate
financial transfers from those who benefit from the exploitation of
biological diversity, including through the use of genetic resources in
biotechnology development to the owners and managers of biological
resources and appropriate means to facilitate the transfer of technical means
of utilizing biological diversity for human benefit.... 3 0
The Governing Council further recommended that in the proposed convention, the
technical content should be considered in a broad socio-economic context.
These provisions of Governing Council Decision 15/34 brought to the fore the
issue of balancing biotechnology issues against issues of sovereignty over resources,
technology transfer, and the associated need for mechanisms to avail the necessary
finances for the latter purpose. As a consequence of this mandate, the arguments
discussed above on sovereignty, which had dominated the international scene in the
1960s, 1970s, and early 1980s, re-surfaced.

30.

See UNEP Governing Council Decision 15/34 of May 1989.
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B. NegotiatingAccess to BiologicalDiversity Under the CBD
During the negotiations leading to the adoption of the CBD, the issue of access
to biological resources was one of the most contentious. The developing countries,
which are chiefly found in the tropical regions and are the storehouses of most of the
earth's biological wealth, argued for full sovereign control over their natural wealth.
The developed countries, which are situated mostly in the less endowed temperate
climates, argued for free access to biological diversity. A compromise was reached
early in the negotiations where it was generally agreed that access to biological
diversity should be made as free as possible but that "[firee access does not mean
free of charge and accessibility should be based on mutual agreement and full
respect for the permanent sovereignty of states over their natural resources."3
As I have observed elsewhere:
This compromise is, however, muddled. If one acknowledges the
sovereignty of a state, implied in that sovereignty is the right to exclusive
control. Such control is necessarily incompatible with free access even with
a fee. The requirement that free access be based on mutual agreement
negates the idea of free access in favor of sovereignty and national control
of biological diversity.32
In the course of the negotiations the question of access was steered toward
national sovereignty over biological diversity, and the issue of "free access" was
excluded from the future convention. These developments were reflected in the
Report of the First Session of Legal and Technical Experts,33 which convened at
Nairobi in November 1990. The experts agreed that access to genetic resources
should be based on mutual agreement and full respect for the permanent sovereignty
of states over their natural resources.34
Consequently, legal formulations of biological diversity as a heritage of
mankind were rejected in favor of the eventual formulations, which emphasize the
sovereignty of states over their biological resources. The CBD as it stands today
affirms that the conservation of biological diversity is "a common concern of
humankind" and re-affirms the sovereign rights of states over their own biological
resources and their responsibility to conserve and utilize those resources in a
sustainable manner.

31. Report of the Ad Hoc Working Group of Experts on Biological Diversity on its Second Session in
Preparationfor a Legal Instrument on Biological Diversity, U.N. Doc. UNEP/Bio.Div. 2/3 (1990) [hereinafter
Report of the Working Group].
32. Ntambirweki, supra note 27, at 27.
33. Report of the Working Group, supranote 31.
34. See Report of the Ad Hoc Working Group of Experts on Biological Diversityon the Work of its First
Session, U.N. Doc. UNEP/Bio.Div. 1/3 (1989).
35. See CBD, supra note 1, pmbl. paras. iii-v, 31 I.L.M at 822.
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C. Basic Elements of the CBD's Provisions on Access to BiologicalResources
The CBD provides for the following important elements relating to access to
biological resources:
(1) State have sovereignty over biological resources.
(2) Access to genetic resources is subject to national legislation and
mutual agreement between states.
(3) Access will not be unduly denied by creating legislation that conflicts
with obligations assumed under the CBD.
(4) Access is subject to the prior informed consent of the party granting
access.
(5) The party providing access shall benefit from the use or research in
such resources by participating in such research or by sharing in the
commercial benefits of such research. Such sharing of benefits can be
achieved through the auspices of the financial mechanism established
by the CBD.36
Most of these elements are clear while others are included in previous discussions
in this paper. Only one important legal concept needs to be discussed here, the
concept of prior informed consent.

36.

Id.

See CBD, supra note 1, art. 15,31 I.L.M. at 828. The actual text of Article 15 provides as follows:
1.
Recognizing the sovereign rights of States over their natural resources, the authority to
determine access to genetic resources rests with the national governments and is subject to
national legislation.
2.
Each Contracting Party shall endeavor to create conditions to facilitate access to genetic
resources for environmentally sound uses by other Contracting Parties and not to impose
restrictions that run counter to the objectives of the Convention.
3.
For the purpose of this Convention, the genetic resources being provided by a Contracting
Party, as referred to in this Article and Articles 16 and 19, are only those that are provided
by Contracting Parties that are countries of origin of such resources or by the Parties that
have acquired the genetic resources in accordance with the Convention.
4.
Access, where granted, shall be on mutually agreed terms and subject to the provisions of
this Article.
5.
Access to genetic resources shall be subject to the prior informed consent of the Contracting
Party providing such resources, unless otherwise determined by that Party.
6.
Each Contracting Party shall endeavor to develop and carry out scientific research based on
genetic resources provided by other Contracting Parties with the full participation of, and
where possible in, such Contracting Parties.
7.
Each Contracting Party Shall take legislative, administrative or policy measures, as
appropriate, and in accordance with Article 16 and 19 and, where necessary, through the
financial mechanism established by Articles 20 and 21 with the aim of sharing, in a fair and
equitable way, the results of research and development and the benefits arising from the
commercial and other utilization of genetic resources with the contracting Party providing
such resources. Such sharing shall be upon mutually agreed terms.
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D. PriorInformed Consent
"Prior Informed Consent" means a process by which a country, before giving
access to its biological resources, has the right to demand the following:
a)
b)
c)
d)

full information about the access to biological diversity that is required,
reasons for such access,
possible benefits of such access and
any other information relating to the consequences of such access.

The process is intended to enable the host country to give a well informed
consent. Prior informed consent was originally developed in forensic medicine in
relation to intrusive medical procedures. The patient has the right to be given full
information regarding any procedure that would be carried out on his/her body, its
benefits, and possible positive and negative consequences of the procedure to enable
the patient to consent on a fully informed basis.
In international law, this prior informed consent procedure has been developed
in relation to dangerous transboundary activities such as the transboundary
movement of hazardous wastes,3 7international trade in banned or severely restricted
chemicals, 38and the distribution and use of pesticides. The extension of this concept
into the area of access to biodiversity under the CBD illustrates the importance
States attach to biological diversity. Indeed, there is urgent need for the development
of prior informed consent procedures at national levels to reflect this international
concern.
1.

NegotiatingAccess to and Transferof Technology Under the CBD

The issue of protection of intellectual property has in recent years become
controversial. The controversy has centered on the interests of some developed
countries and their corporations, which have become major exporters of technology.
Technology has become a major export item for several countries. Protection of
intellectual property has become an important pre-condition for trade. The United
States, for example, has imposed sanctions against other states that it believed did
not adequately protect intellectual property. Consequently, this led to a global effort
to revise existing international conventions on the protection of intellectual property.

37. See United Nations Environment Programme Conference ofPlenipotentiaries on the Global Convention
on the Control of Transboundary Movements of Hazardous Wastes: Final Act and Text of the Basel Convention,
Mar. 22, 1989, art. 6,28, I.L.M. 649, 664 (1991) [hereinafter Basel Convention].
38. See Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade, Sept. 11, 1998, 38 I.L.M. 1 (1999).
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The negotiations leading to the CBD, therefore, took place contemporaneously
with negotiations in other fora relating to protection of intellectual property rights.
To understand the provisions of the CBD, it is necessary to look at those other fora.
2. PlantBreeders Rights
The first of these fora related to the revision of The Convention on the
Protection of New Varieties of Plants.39 In 1991, a new version of the UPOV
Convention was adopted. The trend taken in this convention shows the current
orientation of the international community in the field of intellectual property
protection towards increasing protection. The UPOV Convention was originally
designed to protect plant breeders' rights (PBRs).
PBRs are a category of intellectual property rights distinct from patents or
copyrights. The 1961 text of the UPOV Convention defined these as the rights of
persons who have bred new, distinct, uniform, and stable varieties of plants. 40 The
1991 text has tended to extend PBRs. Originally, in the 1961 text as revised in 1972
and 1978, a farmer was entitled to use part of his harvest in planting the next crop
without having to pay royalties to the breeder. This was known as the farmers'
privilege.4' The 1991 text takes away the privilege and requires the payment of
royalties even for such seed or material, if it is essentially derived from the protected
variety.'
The second area where there has been an extension of intellectual property
rights is in the area of research. The original text provided researchers an exception.
Researchers were permitted to use the varieties to breed new varieties without the
original breeder's authorization. The 1991 text has restricted the research exception
by requiring that where a scientist develops a new variety which is essentially
derived from the protected variety, such a new variety will be subject to the rights
of the original breeder. A variety will be deemed to be essentially derived from an
existing variety if it is closely related to it and if it contains virtually all of the
protected variety's genes. 43

39. UPOV Convention, supra note 16.
40. See International Convention for the Protection of New Varieties of Plants, Dec. 1, 1961, art. 6, 815
U.N.T.S. 89 (1972).
41. See UPOV Convention, supranote 16, art. 5(1).
42. See id. art. 14(1).
43. See id. art. 14(5).
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E. Technology and the Biological DiversityNegotiations
The relationship between access to biodiversity and technology transfer was also
stressed at the meetings of the Working Groups on the Convention on Biological
Diversity. At the Second Meeting of the Ad Hoe Working Group of Experts on
Biological Diversity which convened at Nairobi in February 1990, it was agreed that
the issues of access to biological diversity and transfer of technology were two sides
of the same coin which would be discussed together.44 At their third Meeting, the
Group of Experts noted the complexity of the subject and recommended that "[a]
balance should be struck between the legitimate rights of germplasm owners and the
technology owners. The interest of both need to be recognized. 4 5
The Ad Hoe Working Group of Legal and Technical Experts on Biological
Diversity (which was later renamed the International Negotiating Committee on
Biological Diversity) also dealt with this matter at length. The negotiations resulted
in the current provisions of Article 16 of the Convention, which represents a
compromise. That compromise includes the following elements:
(a) The obligation to provide and/or facilitate access to and transfer of
technology for the conservation and sustainable use of biological
diversity and genetic resources;
(b) Transfer of technology under fair and most favorable terms;
(c) Transfer of technology under the financial mechanism provided for
under the Convention;
(d) Recognition of intellectual property rights of owners of technology.
(e) The duty to facilitate transfer of technology to developing country
parties, which provide access to genetic resources, where necessary,
through the financial mechanism established under the Convention;
(f) Obligation to ensure compliance in the area of transfer of technology
in private hands; and
(g) Obligation to ensure that intellectual property laws do not hinder the
transfer of technology. 6

44. See Report of the Working Group, supranote 31.
45. Report of Ad Hoc Working Group of Experts on Biological Diversity on the Work of its Third Session
in PreparationforaLegalInstrument on BiologicalDiversityof the Planet,U.N. Doc. UNEP/Bio.Div.3/12, at 1011 (July 1990).
46. See CBD, supranote 1, art. 16,31 I.L.M. at 829.
Article 16: Access to and Transfer of Technology
1. Each Contracting Party, recognizing that technology includes biotechnology, and that both
access to and transfer of technology among Contracting Parties are essential elements for the attainment
of the objectives of this Convention, undertakes subject to the provisions of this Article toprovide and/or
facilitate access for and transfer to other Contracting Parties of technologies that are relevant to the
conservation and sustainable use of biological diversity or make use of genetic resources and do not
cause significant damage to the environment.
2.
Access to and transfer of technology referred to in paragraph Iabove to developing countries
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Most of these elements were left to be addressed by national laws and agreements
based on mutual consent.
VI. RELATED ISSUES UNDER THE CONVENTION
A. FinancialResourcesfor Technology Acquisition and Transfer
As shown above, the UNEP Governing Council, in its decision 15/34 envisaged
the creation of a pool of funds to enable the transfer of genetic resources from the
South to the North and the reverse with regard to technology. Consequently, the
CBD included two important provisions. Article 16(3) provides access to and
transfer of technology for the contracting parties which are developing countries that
provide genetic resources. These resources are to be provided on mutually agreed
terms through the Financial mechanism established under the CBD. Articles 20 and
21 establish the financial mechanism for the CBD. These provisions are a positive
step, designed to avoid the defects of the failed approaches of the previous decades.
During the negotiations, the developed countries were reluctant to establish a
completely new mechanism. Since they were to provide the bulk of the required
finances, they favored a mechanism structured in a manner through which they
would have control. The developed countries favored the adoption of the Global
Environment Facility (GEF) to serve the purpose. Developing countries favored the
creation of a new mechanism altogether. The compromise produced the adoption of
Article 39 of the CBD appointing the GEF as the interim financial mechanism for
the CBD, provided it would be sufficiently restructured to undertake the function.

shall be provided and/or facilitated under fair and most favorable terms, including on concessional and
preferential terms where mutually agreed, and, where necessary, in accordance with the financial
mechanism established by Articles 20 and 21. In the case of technology subject to patents and other
intellectual property rights, such access and transfer shall be provided on terms which recognize and are
consistent with the adequate and effective protection of intellectual property rights. The application of
this paragraph shall be consistent with paragraphs 3, 4 and 5 below.
3.
Each Contracting Party shall take legislative, administrative or policy measures, as
appropriate, with the aim that Contracting Parties, in particular those that are developing countries,
which provide genetic resources are provided access to and transfer of technology which makes use of
those resources, on mutually agreed terms, including technology protected by patents and other
intellectual property rights, where necessary, through the provisions of Articles 20 and 21 and in
accordance with international law and consistent with paragraphs 4 and 5 below.
4.
Each Contracting Party shall take legislative, administrative or policy measures, as
appropriate, with the aim that the private sector facilitates access to, joint development and transfer of
technology referred to in paragraph 1 above for the benefit of both governmental institutions and the
private sector of developing countries and in this regard shall abide by the obligations included in
paragraphs 1, 2 and 3 above.
5.
The Contracting Parties, recognizing that patents and other intellectual property rights may
have an influence on the implementation of this Convention, shall co-operate in this regard subject to
national legislation and international law in order to ensure that such rights are supportive of and do not
run counter to its objectives.
Id.
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The GEF was consequently restructured, and the first COP- confirmed it as the
interim financial mechanism. It remains as such today.
B. Biotechnology Research
Article 19(1) of the CBD provides for the promotion of research in
biotechnology. 47 It follows the format explained in this paper, whereby the
developing country that provides genetic materials for research is invited to
participate in such research and, if possible, conduct such research within that
developing country. The modalities for participation were left to be determined by
national administrative and legislative measures.
C. Benefit Sharing
Under Article 19(2), a developing country that provides genetic materials is
entitled to priority access to the benefits arising from biotechnologies based upon
those resources, subject to mutually agreed terms. Consistent with all difficult
aspects of the CBD, this matter was left in the domain of national legislation and
administrative measures.
D. Biosafety
The issue of safety in the use of biotechnology was one of the least controversial
issues in the negotiation of the CBD. The negotiators generally agreed that there was
a need to observe minimum safety standards in the handling of living modified
organisms (LMOs). This was necessary to ensure that human health, animal health
and the environment were not imperiled. The only disagreement concerned the view
of some developed countries, led by the United States, that the matter should be left
to the national legislation of the various states. The majority of countries, however,
felt that the issue should be the subject of a future protocol to the CBD, hence the
provisions of Article 19(3). The CBD also requires the parties to provide or compel
their subjects to provide information about safety measures required in handling
LMOs and any other information regarding their potential adverse impacts in the
territory of other parties where the LMOs are to be imported.48

47.
48.

CBD, supranote 1, art. 19(1), 31 I.L.M. at 830.
See CBD, supra note 1, art. 19(4), 31 I.L.M. at 830.
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E. Cooperation49 and Exchange ofInformation 0
An essential aspect of the debate regarding access to genetic resources and
technology was the larger question of international cooperation as a whole. The
exchange of information between parties and the technical cooperation among them
were essential to the CBD. For the most part, this issue was non-controversial. To
expedite the process, a clearinghouse mechanism was established to facilitate the
exchange of information and technologies both modem and indigenous or
traditional. The CBD also provides for mutual assistance on the training of
personnel, the exchange of experts, and the development of joint programs for the
development of technologies.
VII. ASSESSMENT OF THE PROVISIONS OF THE CBD AS
THEY RELATE TO BIOTECHNOLOGY

The majority of the provisions on access to biological resources and access to
biotechnology and its transfer mandate national governments to formulate
administrative or legislative measures for their implementation. If one goes back to
the pre-Convention debate, it becomes clear that the result was a stalemate. The
developing countries did not obtain access to the biotechnologies they so much
craved. Likewise, the developed countries did not get the unrestricted access to the
genetic resources of the South that they desired.
This stalemate is, however, only illusory. The developed countries, in reality,
won the day. With the financial and technical muscle of their private enterprises,
they will be able to obtain what they want in developing countries, save what their
public consciences will not tolerate. This is especially attested to by the emerging
pre-eminence of intellectual property rights unrestricted by moral considerations,
which the CBD seemed to endorse.
The developing countries failed to keep the principal issues related to access to
biological resources and access to and transfer of biotechnology in the international
arena. If they had, they would have continued to play their numbers game to extract
more concessions from the developed countries. The developing countries opened
themselves up to individual manipulation in this very serious game of competition
for national advantage. The missed opportunity has already been observed by recent
developments in the international arena.
VIII. DEVELOPMENTS SINCE THE ADOPTION OF THE CONVENTION

Since the adoption of the CBD, a number of developments, especially through
the CBD's Conference of the Parties to the Convention (hereinafter COP), have

49.
50.

CBD, supranote 1, art. 17,31 I.L.M. at 829.
Id., art. 18, I.L.M. at 829-30.
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taken place in the areas of access to biological resources and access to and transfer
of biotechnology. In these developments, the emphasis of the CBD's efforts seems
to have diverged from the original conception of the Convention as a vehicle to
promote equity between north and south.5 t Four principal developments have
surfaced.
A. The Development of the InternationalLaw Relating to Biosafety
Following the adoption of the CBD, the next step in the development of the
legal regime was the rules governing biosafety. This was the correct step because
Article 19(3) anticipated the development of the Protocol. It was also politically
correct because consideration of this issue was not as acrimonious as the other
aspects of biotechnology covered by the CBD.
The development of these rules proceeded along two routes contemporaneously.
One route was the development of non-binding international guidelines. The general
view was that consensus among states would be achieved more quickly regarding
this issue. Further, these guidelines would provide great input into the development
of a binding legal instrument. After a series of meetings, Government Designated
Experts adopted the Safety in Biotechnology: International Guidelines at Cairo on
14 December 1996 under the auspices of UNEP. The Guidelines provided for most
of the elements that would later be included in the Protocol (albeit without the same
detail).
The second route was the development of a protocol governing biosafety in
accordance with Article 19(3). At the First Meeting of the COP (COP 1), despite the
vocal opposition of the United States, a decision was made to establish a
government-nominated Group of Experts on Biosafety to investigate the need for
a protocol. The Group of 77 and China championed the need for a biosafety protocol
while the United States preferred the development of non-binding guidelines as a
spur to national capacity building. The decision to proceed with further work on
developing the protocol was made at the Second Meeting of the COP (COP 2).52 The
COP also established the terms of reference for the Group of Experts.
Further meetings of the Group of Experts led to the eventual adoption of the
Cartagena Protocol on Biosafety at Montreal in January 2000.51 The Protocol itself
does not make any groundbreaking innovations. It simply expands upon the
elements contained in Article 19 of the CBD. It gives flesh to the concept of
"advance informed agreement" provided for in the CBD. As currently cast in the
Protocol, the concept simply recapitulates the well known principle of "prior

51. See UNEP Governing Council Decision 15/34 of 1989.
52. See Consideration of the Need For and Modalities ofa Protocol For the Safe Transfer, Handling and Use
of Living Modified Organisms, Conference of the Parties to the Convention on Biological Diversity (hereinafter
COP), 2nd mtg. Dec., I/5, U.N. Doc. UNEPICBD/COP/2/5 (1995).
53. Cartagena Protocol on Biosafety to the Convention on Biological Diversity, Jan. 29, 2000, 39 I.L.M.
1027, availableat http:llwww.biodiv.orglbiosafety/protocol.asp (visited May 10, 2001) [hereinafter Protocol].
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informed consent" provided for in previous international environmental
instruments. 4 The Protocol also provides for the processes of risk assessment and
management, 5 which closely resemble the well known principle of environmental
impact assessment.
B. The Establishmentof the ClearinghouseMechanism
One of the issues, which has continued to receive a lot of attention since the
CBD was adopted, has been the clearinghouse mechanism. COP 1 established the
clearinghouse mechanism and requested the Secretariat to prepare a comprehensive
study to assist in the functioning of the mechanism. 5 6 COP 2 decided that the
mechanism should be established in a phased manner, beginning with a pilot phase
in 1996-97. 57 Subsequent meetings of COP have developed the mechanism into a
more permanent and effective instrument for information exchange on resources and
biotechnology. However, it is still too early to assess the real impact of the
Clearinghouse on the ground.
C. Development of the FinancialMechanism
As explained above, the GEF became the interim financial mechanism of the
CBD at the time of its adoption. It was clearly a decision based on the pragmatic
wisdom of the old adage, "he who pays the piper calls the tune." The developed
countries that will meet most of the cost of the financial mechanism got what they
wanted-the GEF, which was recognized belatedly by COP 1.58 At its Third
Meeting (COP 3), COP defined the basic orientation of the financial mechanism. It
established the basic mission of the mechanisms:
(a) assistance to developing countries to improve biosafety,
(b) support for further taxonomical studies,
(c) assistance to developing countries in conserving biological diversity
important for agriculture, and
(d) support for capacity building programs related to the implementation
of the Clearinghouse Mechanism especially country-driven pilot
projects."

54. See Basel Convention, supranote 37, art. 6.
55. See Protocol, supra note 53, arts. 16 and 17.
56. See Clearing-House mechanism for technical and scientific cooperation, COP, 1st mtg. Dec. 1/3, U.N.
Doc. UNEPICBDICOPIl3 (1994).
57. Clearing-House mechanism, COP, 2nd mtg., Dec. 11/3 U.N. Doc. UNEPICBDICOPI213 (1995).
58. See Financial Resources and Mechanism, COP, 1st mtg. Dec. 1/2, U.N. Doc. UNEPICBDICOPIII2
(1994).
59. See Additional guidance to the financial mechanism, COP, 3rd mtg., Dec. I1121, UNEPICBDICOPI3I5
(1996).
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The original thinking was that a financial mechanism would be especially
important in availing a channel for financial transfers from the international
community to the developed countries in return for transfers of technology to utilize
biological resources. The above trend in the development of the financial
mechanism illustrates that the thinking of the time will not be realized in practice.
At least for the time being, biotechnology transfer based on these arrangements is
still only an aspiration in international relations. Reality and truth can only be
realized the old-fashioned way-through the time-honored law relating to patents.
D. The IncreasingEmphasisofScience Over Politics:The Neglect ofAccess to and
Transfer ofIntellectual PropertyRights
Among the central issues that necessitated the adoption of the CBD, access to
and transfer of biotechnology has received the least attention. The attention it has
been given is normally reserved for issues consigned to the international dung heap.
The custom is to request further studies or to refer the matter to a never-ending
committee. One would not be wrong to call it the usual treatment for the
troublesome issues of demands for equity led by Third World countries. After all,
the UNCTAD based technology transfer talks still continue without any tangible
result, a quarter of a century since their inception.
An important development of the CBD was the negotiations leading to the
adoption of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs), which was part of the General Agreement on Tariffs and Trade (GATT)
Uruguay Round of talks. In those negotiations, issues related to intellectual property
rights in biotechnology and plant variety protection were extensively debated. The
final agreement on TRIPs provides, unlike previous agreements relating to patents
and other intellectual property rights, protection for inventions of micro-organisms
and other living materials by patents or by PBRs. States may choose not to patent
plants, animals, and the biological processes for their production.
At COP 2, it was decided that the Executive Secretary should consult with the
Director-General of the World Trade Organization (WTO) and identify the synergies
between the CBD and the WTO-based TRIPs Agreement.
The Executive Director was further requested to prepare a paper to present at the
next meeting of the COP The paper was to address, among other issues:
(a) traditional knowledge its preservation and maintenance and its
relationship with intellectual property;
(b) the equitable sharing of benefits of biotechnology between providers of
germplasm and those who have technology and who benefit from the
germplasm; and
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(c) the transfer of technology? °
This paper6' was presented and noted at COP 3.62 It is noteworthy that since that
time no major step has been taken on the subject.
IX. CONCLUSION
The wars, battles, and skirmishes of words for equity and justice continue in
international fora and more will likely come. The principal lesson of the last ten
years-the seemingly stalemated war of the less developed states vying for a slice of
the benefits from the advantages to be gained through the biotechnology
revolution-is an old one. "The more things seem to change the more they remain the
same." The debate started as an attack against the concept of state sovereignty,
sovereignty over genetic resources on the one hand and sovereignty over intellectual
property on the other. The result has been the reaffirmation of the principle as
demonstrated above. The Principle of Sovereignty, born at the Peace of Westphalia
in the Seventeenth Century as the governing principle of modem international
relations, is alive, well, and prospering.
Not all has been in vain. There have been a few advances in the establishment
of new avenues and institutions for international cooperation and peaceful
engagement on the softer aspects of this new field of biotechnology. The CBD, the
Protocol, and the associated guidelines, as well as the international debate they have
sparked, constitute an important movement forward to protect the human beings and
their environment and to provoke societies on both sides of the divide to re-examine
their collective public consciences.

60. Intellectual Property Rights, COP, 2nd mtg. Dec. 11112, U.N. Doc. UNEPICBDICOPI2112 (1995).
61. See Promoting and Facilitating Access to and Transfer of Technology, COP, 3rd mtg., Dec. 111/21,
UNEPICBDICOPI3I21 (1996).
62. See Intellectual Property Rights, COP, 3rd mtg., Dec. I1/17, U.N. Doc. UNEPICBDICOPI3117 (1996).

